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Names and Addresses of Attorneys

JOHN A. SHACKLEFORD, Esquire, Perkins Build-

ing, Tacoma, Washington, and

FRANK D. OAKLEY, Esquire, Perkins Building,

Tacoma, Washington.

Attorneys for the Plaintiff in Error.

L. C. STEVENSON, Esquire, Bank of California

Building, Tacoma, Washington, and

J. A. SORELY, Esquire, Bank of California Build-

ing, Tacoma, Washington.

Attorneys for the Defendant in Error.

Stipulation

(Under Rule 23.)

It is hereby stipulated by the parties hereto that

the Clerk of the Circuit Court of Appeals have

printed the following parts only of the record, which

are deemed material to the hearing of the Writ of

Error in this case, to-wit;

Complaint;

Answer;

Reply to answer;

Judgment;

Defendant's Requested Instructions;

Petition for New Trial

;

Order overruling Motion for new trial;

Assignments of error

;

Bill of Exceptions;

Order settling Bill of Exceptions, and this stipu-

lation
;

Petition for Writ of Error;
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Order allowing Writ of Error.

Bond on Writ of Error;

Citation and

Writ of error.

That in printing the above portions of the record

the designation of the Court, title of the case, veri-

fication and endorsements, may be omitted, except

on the first page. The court's charge to the jury shall

also be printed as part of the record, but if printed

as part of the Bill of Exceptions, that is sufficient.

STEVENSON & SORLEY,

Attorneys for Plaintiff.

J. A. SHACKLEFORD,

F. D. OAKLEY,

Attorneys for Defendant.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

SEP 16 1911

SAM'L D. BRIDGES, Clerk.''
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In the Superior Court of the State of Washington^

in and for the County of Pierce.

GRANVILLE TURNER,
Plaintiff,

No.
vs.

TACOMA RAILWAY & POWER|

COMPANY, a corporation,

Defendant.

Complaint

Plaintiff for cause of action against the defend-

ant, alleges:

I.

That at all times hereinafter mentioned, the de-

fendant was and now is a foreign corporation duly

organized and existing under the laws of the State

of New Jersey, and as a part of its corporate busi-

ness, it has at all times hereinafter mentioned ope-

rated and conducted a street railway system in the

City of Tacoma, operated by means of electric power.

IL

That on or about the 4th day of December, 1909,

plaintiff was a passenger on one of defendant's cars

in the City of Tacoma, and had duly paid the car

fare of Five Cents required to be paid. That the

car on which plaintiff was a passenger had two steps

used for entering and leaving the car. That the de-

fendant and its agents and employes had carelessly

and negligently permitted ice to accumulate and re-
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main upon said steps rendering them slippery and

dangerous for passengers to step on in entering or

leaving said car. That the ice upon said steps had

formed over one inch thick and slopped outwardly.

That said steps had been so covered with ice for a

long time which fact was known to the defendant

and its employes in charge of said car but was un-

known to the plaintiff prior to the time he was in-

jured as hereinafter set forth. That plaintiff got

off from said car at or near the junction of Pacific

Avenue and Twenty-fourth Street and while getting

off, without any fault or negligence on his part and

and while stepping on the first step, he slipped owing

to the slippery condition of the steps which caused

him to fall heavily on his back against said steps

and railing, causing him to slide on his back to the

ground which caused paralysis of his back. That he

was so severely injured that it resulted in inco-ordin-

ation making it difficult for him to stand up or walk

;

that he has suffered great pain and will continue to

suffer great pain and that the injury so received is

permanent.

III.

That ever since said injury, plaintiff has been un-

able to perform any labor and has been confined to

the house ; that plaintiff is a contractor by trade and

was, at the time he was injured capable of earning

Three Thousand Dollars ($3000.00) per year; that

by reason of said injury he is unable to perform any

labor and is unable to follow his trade as a contrac-

tor or perform any labor of any kind. That he has
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incurred medical services to the reasonable value of

Seventy-five Dollars ($75.00). That by reason of

the injury so received, plaintiff has been damaged

in the sum of Twenty Thousand Dollars ($20,000.-

00).

WHEREFORE, plaintiff asks judgment against

the defendant for the sum of Tv^enty Thousand

Dollars ($20,000.00) , together with his costs and dis-

bursements herein.

L. C. STEVENSON, &
J. F. SORLEY,

Attorneys for Plaintiff.

310-12 Bank of California Bldg., Tacoma, Pierce

County, Washington.

(Verification by Granville Turner.)

(Endorsed) :

"FILED
U. S. CIRCUIT COURT

Western District of Washington

MAR 25 1910

A. REEVES AYRES, Clerk.

By SAM'L D. BRIDGES, Deputy.''

Answer

Comes now the defendant, and for answer to the

complaint says and alleges

:

I.

For answer to paragraph one (1) of the com-

plaint, this defendant admits the same and alleges

further that it has at all times complied with the laws

of the State of Washington regulating foreign cor-
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porations doing business therein, and has its annual

license fee last due.

II.

For answer to paragraph two (2) of the com-

plaint, this defendant denies the same and each and

every part thereof, except that it admits that on or

about the 4th. day of December, 1909, one Granville

Turner fell while alighting from defendant's Point

Defiance car at or near the intersection of South

24th. and Pacific Avenue, in the City of Tacoma.

III.

For answer to paragraph three (3) of the com-

plaint, this defendant denies that it has any knowl-

edge or information sufficient to form a belief as to

the character and extent of plaintiff's injuries, and

for this reason denies that plaintiff was injured, ex-

cept slightly; this defendant denies that it has

damaged plaintiff in the sum of Twenty Thousand

Dollars ($20,000.00) or in any other sum whatso-

ever.

FOR A FURTHER AND AFFIRMATIVE
ANSWER by way of statement of new matter con-

stituting a defense, this defendant alleges: That

the accident hereinbefore admitted to have occurred

was occasioned by reason of the careless and negli-

gent conduct of the plaintiff himself, and not other-

wise, in that, although a man well advanced in years

and, as defendant is informed, not having the full

and unimpaired use of his limbs on the day in ques-

tion, he failed to take proper or reasonable care to

provide for his personal safety, but carelessly and
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negligently attempted to alight from defendant's

car aforesaid, without using his mental faculties to

observe, escape or avoid the risk and danger of slip-

ping and falling therefrom, which risks and dangers

were open and apparent and manifest to him.

WHEREFORE, defendant prays that the case

may be dismissed and that it may go hence with its

costs and disbursements.

B. S. GROSSCUP & W. C. MORROW,
Attorneys for Defendant.

(Verification by W. C. Morrow).

(Endorsed)

:

"FILED
U. S. CIRCUIT COURT

Western District of Washington

SEP 13 1910

A. REEVES AYRES, Clerk.

By SAWL D. BRIDGES, Deputy."

Reply

Plaintiff for reply to defendant's Answer herein

alleges

:

I.

For reply to defendant's Affirmative Answer con-

taining new matter constituting a defense set forth

in paragraph Three of defendant's Answer, plain-

tiff denies each and every allegation thereof.

WHEREFORE, Plaintiff asks judgment as prayed

for in his complaint.

STEVENSON & SORLEY,
Attorneys for Plaintiff.

(Verification by Granville Turner.)
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(Endorsed)

:

"FILED
U. S. CIRCUIT COURT

Western District of Washington

MAR 21 1910

A. REEVES AYRES, Clerk.

By SAM'L D. BRIDGES, Deputy."

Judgment

This cause came on regularly for trial in the

Federal Building, Tacoma, Washington, on the 20th.

dayof April, A.D. 1911, before the Honorable George

Donworth, Judge presiding, and a jury, Stevenson

& Sorley appearing as counsel for the plaintiff and

J. A. Shackleford and Frank D. Oakley appearing

as counsel for the defendant; the cause was tried

before the Court and a jury and after the introduc-

tion of evidence on the part of the plaintiff and on

the part of the defendant, the cause was submitted

to the jury under instructions by the Court; that

after deliberation, the jury return to the Court and

reported a verdict in favor of the plaintiff, Gran-

ville Turner, and against the defendant, Tacoma
Railway & Power Company, for the sum of Five

Thousand Dollars ($5000.00).

NOW THEREFORE, Upon motion of Stevenson

& Sorley, attorneys for the plaintiff, it is hereby

ordered that judgment be and the same is hereby

rendered in favor of the plaintiff, Granville Turner

and against the defendant, Tacoma Railway & Power

Company, for the sum of Five Thousand ($5000.00),
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together with the costs and disbursements of this

action to be taxed by the Clerk.

GEORGE DONWORTH,
Judge.

(Endorsed)

:

"FILED
U. S. CIRCUIT COURT

Western District of Washington

APR 24 1911

SAM'L D. BRIDGES, Clerk.''

Defendant's Requested Instructions

Comes now the defendant, at the close of all the

testimony, and requests the Court to give to the jury

the following instructions

:

I.

I instruct you that the fact that there was snow

and ice on the step of the car from which plaintiff

was alighting at the time of his injury, constitutes

no evidence of the negligence of the defendant. It

is shown by the evidence that there was snow on the

ground at the time of this accident. You will call

to your aid your experience at a time like that, and

if you find that the accumulation of snow and ice

on the step could not have been prevented by ordinary

care, it will be your duty to find for the defendant.

II.

Ordinary care consists of that care and prudence

which an ordinarily prudent person applies in the con-

duct of his affairs. The law does not require of any

person operating street cars to do extraordinary

things or impracticable things, and it has been held
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impracticable to keep the steps of a car clear of ac-

cumulations of snow and ice brought on by pass-

engers' feet. The law does not require the operator

of a railway to keep a man constantly on hand to keep

the steps clear. The prevalence of stormy weather

and a freezing temperature imposes upon a passenger

an extra degree of care, which he cannot expect the

carrier to save him from. Passengers must look out

for themselves at a time of that kind, and use ordi-

nary care to protect themselves against accidents.

III.

If you find that the plaintiff had knowledge that

there was snow on the ground, then he must have

known that snow was likely to accumulate on the

steps by adhering to the feet of passengers, and it

was his duty to look out for such ordinary accumula-

tions of snow, and if he stepped down heedlessly,

without looking where he was stepping, the car at

the time being stopped, and fell by reason of his

failure to look and examine the step, he must be held

guilty of contributory negligence and cannot recover.

IV.

Contributory negligence consists of the comming-

ling of the negligence of the plaintiff and the defend-

ant. It involves the idea that both parties have been

negligent. If you find that the plaintiff was negli-

gent in failing to look where he was stepping, under

the existing conditions, it is not necessary for you to

inquire into the extent of the defendant's negligence,

if the defendant was negligent, if the defendant was

negligent. If the plaintiff's negligence substantially
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contributed to the injury he cannot recover.

V.

Ordinarily a street car company or other railroad

company is held to a very high degree of care in the

keeping of its roadbed and equipment in safe and

sound operating condition, but the same rule of care

does not apply to the exposed steps of cars with

reference to the accumulation of snow and ice by

reason of the elements. A street car company is

required to use only ordinary care to protect its

passengers against accidents resulting from such

accumulations of snow and ice.

VI.

The requirement that the company shall use ordi-

nary care to protect against accumulations of snow

and ice did not justify the plaintiff in stepping on

the accumulated ice without first looking out for his

safety. He cannot excuse his own negligence by the

negligence of the defendant in allowing the ice to

accumulate.

VII.

In determining whether or not there was negli-

gence in allowing the snow and ice to accumulate on

the steps, you will look entirely to the testimony,

aided by circumstances at the time, and the interest

which witnesses may have in the event of this law

suit. You are entitled also to consider the motive

of the conductor. A person is presumed ordinarily

to look after his self-preservation. The conductor

was required to use the steps frequently on his

journey, and you are entitled to consider in connec-
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tion with his testimony the probability of what a

man would do under such circumstances in protect-

ing himself against injuries. You will also bear in

mind that negligence is never presumed. It must

always be proved by a preponderance of the evidence

and unless you find the evidence of the plaintiff re-

lating to this accumulation of snow by a fair pre-

ponderance of evidence shows negligence of the de-

fendant, your verdict must be for the defendant.

The burden is upon the plaintiff to prove negligence

in the first instance.

VIII.

If you find that the injury of the plaintiff was

very slight and that he was not disabled thereby and

not caused severe pain and suffering, your verdict

should be for the defendant. It is not the province

of the law to compensate for trifles. If the plaintiff

has lost time thru an effort to exaggerate his

injury, he is not entitled to any compensation for

such loss of time. The burden is upon the plaintiff

to show by a preponderance of the evidence the

nature and extent of the injury. You are not justi-

fied in awarding him damages for purely speculative

injuries. That is to say, for results which may or

may not happen. It is encumbent upon the plain-

tiff to show by the greater weight of the evidence

that his injuries have resulted from the accident, not

merely that they may have so resulted, and if you

come to consider the question of permanent injuries,

then you should be convinced that he will be a suf-

ferer from the results of the accident not from some
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other cause for which the defendant was in no way-

responsible.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

APR 21 1911

SAM^L D. BRIDGES, Clerk/'

Petition for New Trial

Comes now the defendant in the above entitled

action, and petitions this Honorable Court for an

order vacating and setting aside the verdict of the

jury and the judgment made and entered in the above

entitled case, on the 24th. day of April, 1911, and

granting a new trial for the following causes, ma-

terially affecting the substantial rights of the de-

fendant;

I.

Misconduct of the jury.

11.

Excessive damages appearing to have been given

under the influence of passion or prejudice.

III.

Error in law occurring at the trial as follows:

The Court erred in refusing to give defendant's

requested instruction No. 1, as follows:

"I instruct you that the fact that there was snow

on the steps of the car, from which plaintiff was
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alighting at the time of his injury, constitutes no

evidence of the negligence of the defendant."

J. A. SHACKLEFORD,
F. D. OAKLEY,

Attorneys for Defendant.

(Endorsed)

:

"FILED
U. S. CIRCUIT COURT

Western District of Washington

MAY 22 1911

SAMX D. BRIDGES, Clerk."

Order

The above entitled matter, having duly come before

the above entitled Court on this 29th day of May,

1911, on defendant's motion for a new trial, John A.

Shackleford and Frank D. Oakley, appearing for the

defendant, and Stevenson & Sorley appearing for the

plaintiff. After listening to the argument of counsel

and duly considering same, it is hereby ordered that

defendant's motion for a new trial in the above

entitled action may be and is hereby denied. Ex-

ception is hereby allowed to defendant.

Dated this 29th. day of May, 1911.

GEORGE DONWORTH,
Judge.

(Endorsed)

:

"FILED
U. S. CIRCUIT COURT

Western District of Washington

MAY 29 1911

SAM'L D. BRIDGES, Clerk."
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Assignment of Error

Comes now the defendant, Tacoma Railway &

Power Company, a corporation, and files the follow-

ing Assignment of Errors upon which it will rely

upon its prosecution of its Writ of Error in the above

entitled cause, in the United States Circuit Court of

Appeals for the Ninth Circuit, for relief from the

judgment rendered in said cause.

I.

The Honorable Circuit Court erred in admitting

incompetent and immaterial evidence over the ob-

jection of the defendant, which evidence was pre-

judical to the defendant and calculated only to in-

cite the prejudice of the jury against the defendant

as set forth in the following evidence

:

Q. When did you first see Mr. Mitchell?

A. On the 17th day of October.

Q. You had never seen him before? A. Oh, yes

Q. He came to you on the street and wanted you

to act as a detective? A. That is about it.

Q. And you were out of a job? A. Yes.

Q. How much money did he offer you for acting

as a detective?

Mr. Oakley : I object to that as incompetent and

immaterial.

Objection overruled and exception allowed.

A. $3.00 per day.

Q. How many days did he pay you for?

A. Two days.

Q. How much time did you spend?

A. About an hour each day.
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11.

The Court erred in refusing to give defendant's re-

quested instruction No. 1, as follows:

^1 instruct you that the fact that there was snow

and ice on the step of the car from which plaintiff

was alighting, at the time of his injury, constitutes

no evidence of the negligence of the defendant. It

is shown by the evidence that there was snow on the

ground at the time of this accident. You will call

to your aid your experience at a time like that, and if

you find that the accumulation of snow and ice on the

step could not have been prevented by ordinary care

it will be your duty to find for the defendant."

For the reason that the said Instruction correctly

states the law application to the facts in the case,

and by refusing to give said instruction in the form

requested, or in other instructions embodying the

same rules of law, the jury were deprived' of proper

guidance in the case and the rights of defendant

were prejudiced by reason of the refusal of the Court

to give said instruction.

III.

The Court erred in overruling defendant's peti-

tion for a New Trial on the following grounds therein

set forth:

(a) Excessive Damages appearing to have been

given under the influence of passion or prejudice.

(b) Error in law occurring at the trial of the

Court in that the Court refused to give defendant's

requested instruction No. 1, as set forth in the above

Assignment of Error No. 2.
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WHEREFORE defendant, plaintiff in error,

prays that the judgment of the Honorable Circuit

Court of the United States for the Western District

of Washington, Western Division, rendered in the

above entitled cause, be reversed and that such direc-

tion be given that full force and efficiency may enure

to defendant by reason of defendant's defense to said

cause.

JOHN A. SHACKLEFORD,
F. D. OAKLEY,

Attorneys for Defendant.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

SEP 7 1911

SAM'L D. BRIDGES, Clerk."

Transcript of Testimony and Proceedings

BE IT REMEMBERED, That heretofore and on

to-wit the 20th day of April, 1911, the above entitled

matter came on for hearing before the above named

Court, HONORABLE GEORGE DONWORTH,
JUDGE presiding, and a jury.

The plaintiff appearing and being represented by

his attorneys and counsel MESSRS. STEVENSON
& SORLEY,

The defendant being represented by its attorneys

and counsel JOHN A. SHACKLEFORD AND F. D.

OAKLEY,
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Whereupon the following proceedings were had

and testimony taken, to-wit:

Mr. THORNTON, being called on behalf of the

plaintiff and duly sworn, testified as follows

:

(Testimony of Mr. Thornton for Plaintiff)

DIRECT EXAMINATION.
(By Mr. SORLEY)

:

I live in Tacoma, Washington,—am a plasterer by
trade and have been acquainted with Mr. Turner
for about eight years. I have worked for him and
was a partner with him, and during all the time I

have known him he was active. I have seen him work
on buildings, a year and a half ago, and he was
active and used no cane in walking.

CROSS-EXAMINATION.

(By Mr. OAKLEY)

:

During the time I have known him, Mr. Turner,

be walked with a slight limp. About three years ago

a plank broke and Mr. Turner was injured by falling

to the pavement.

GRANVILLE TURNER, the plaintiff, being

called and sworn in his own behalf, testified as fol-

lows:

(Testimony of Granville Turner on own behalf)

DIRECT EXAMINATION.
(By Mr. STEVENSON):

I am sixty-two years of age. My family consists of

two children. I have lived in Tacoma almost nine

years,—have been in the business of plastering and

contracting plastering and brick work, and have

worked on jobs myself. About three years ago I was

injured by a scaffold falling with me and two or three
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(Testimony of Granville Turner, on his own behalf.)

other men. My ankle was hurt and I was laid up

ten days or more. About twenty years ago I was

injured by a bronco falling on me and dislocating my
hip, which left a slight weakness in my left ankle.

This did not interfere with my work in after years,

and I never walked with a cane prior to December

4th, 1909. On December 4th, 1909, I took a car at

South Tacoma at about 3 :30 P. M., entering the front

door of the car. At 24th & Pacific Avenue, I took a

transfer and while getting off the car I took hold of

the handle with each of my hands, my foot struck

the ice on the top step and I slipped clear to the street,

so that my shoulders and head were on the lower step

and I struck on my back as I fell, my hand slipping

down from the handles. I was assisted to the car

by the conductor and another gentleman. They took

hold of me and held me and I took hold of the hand-

holds and I put my knee on the step and with their

assistance I got to a seat in the car. There were

two steps on this car and snow showed at each end

of the step just as it apparently had fallen and also

showed a broken line clear through with toe marks

here and there. Where I slipped was simply ice,

slick as glass with an angle down. Just as quick as

my feet struck there they flew from under me and

my back struck the step. The ice was one or two

inches thick at the rear of the steps and down to a

feather edge at the outer part of the step. It covered

the entire step. The snow did not appear to be what
passengers might have tracked in. I remained on
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(Testimony of Granville Turner, on his own behalf.)

the car until I reached 35th and Stevens Streets,

about two blocks from my house. Mr. Bisby and his

son assisted me off the car and assisted me home. At

that time I noticed the snow on the steps. The

weather that day was pretty cold. It was not thaw-

ing when I fell on the street. There was no snow

but ice on the paved street. On this day I do not

remember that any snow or sleet fell. The day was

quite cold and on the day before I was working

building a chimney, and in order to work we had to

clean off quite a lot of snow to get at the work. As

the conductor picked me up he remarked that I

slipped on the ice of the step and I said, it is a pity

you could not clean it off. He said, I tried to clean it

off and could not. This accident happened on Satur-

day and on Monday I called Dr. McNerthney. The

first morning after the accident I laid in bed for an

hour or two after breakfast. After that time I would

get up for breakfast. I used two canes for a week

or ten days after that. After that I used one cane.

Since the injury I have not had the proper use of

my back so that I can stoop over without using my
cane as I could before the accident.

I have been unable to do any work since the acci-

dent, except to assist around the house. I cannot

bend over to the floor to pick up anything without

the use of my cane. Before the accident I was earn-

ing $3000.00 a year.
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(Testimony of Granville Turner, on his own behalf.)

CROSS-EXAMINATION.

(By Mr. OAKLEY):
Q You knew it had been snowing and that the

ground was covered with snow, did you not?

A. I knew that it had been the day before. There

was no snow along Pacific Avenue that I remember.

There was ice on Pacific Avenue where I fell but not

any snow. No thick ice.

Q. Can you tell this jury whether or not it was

snowing?

A. I have no recollection of snow in South Ta-

coma, but I do remember it in the North end.

Q. So that if you got on the car at South Tacoma,

you are now of the impression that you did not have

to walk thru any snow to get there?

A. I know I would not have to walk in snow

where I was, because I was more than a block from

the car. I was on the street.

Q. Now you don't know whether or not there

were four of five inches of snow-fall at the time you

have been testifying about?

A. Fresh snow ; no ; all I know is that there was

two or three inches of snow that had apparently

fallen on that step, but I know in the North end I

particularly remember that there was a little snow,

because I had been working the day before. I do

not remember anything about the condition of the

front steps of the car; I think they were all right,

or else I would have noticed,—if there had been ice

on I would have noticed. I do not know whether
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there was anything to protect the front steps different

from the protection in the rear.

Q. If there had been an inch or two inches of ice

or snow on the front step, you would have been pretty

apt to see it, wouldn't you?

A. If my attention had been called to it at that

time, I probably would. I think the chances are

that there was lots of snow in South Tacoma, but I

do not recall it.

Q. You think you would have gotten on the rear

steps in the condition those steps were in where you

got off, and not noticed it?

A. Well, if they had been in the condition and I

got on and nothing happened and my attention was

not called to it, I would not recall anything about the

condition.

Q. No snow or ice on the floor of the car?

A. No.

Q. Did you put both feet on the top step?

A. No.

Q. Which foot?

A. I do not know which foot I put on.

Q. It is quite a difference with you?

A. No. I suppose I put my right foot,—I believe

one always takes the right foot to start with.

Q. You did not notice the steps at all when you

fell or before you fell
;
you paid no attention to them?

A. Well, I knew the steps were there.

Q. As to the condition of the snow and ice upon

them?
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A. I did not particularly examine them. When

I get off a car I usually get off as quickly as I can.

Q. You paid no attention to the steps?

A. Nothing more than I knew the steps were

there.

Q. Now, if the steps had been covered with snow

and ice is it not probable that you would have seen it?

If it was two inches along the edges?

A. Well, if I had seen it I would have had to get

off. I did not notice it, but if I had, the ice would

have been there and I do not know whether I could

get off except over those steps.

About nineteen years ago I was injured by a

bronco falling on me, dislocating my left hip. The

left leg from the knee down is quite a bit smaller

than the right—it might be one half, but to the best

of my belief it is not quite that small. The left leg

is atrophied or wasted away below the knee. I do

not have as good use for the left ankle as for the

right, but it never interfered with my work. Since

that accident I have concealed the defect of the limb.

I would rather people would not know there is any

defect in that ankle and I know that other people

have not noticed it, but I have always had that weak-

ness. I am insured by the American Casulty Com-

pany, but have been refused by them to pay the

policy since this accident on December 4th, 1909.

I cannot stoop over without the use of my cane. I do

not feel any symptoms except in my back. Sitting

here I feel as if I could jump right over the chair.



24 Tacoma Railway & Power Company

(Testimony of Granville Turner, on his own behalf.)

I feel as far as feelings are concerned, sitting here,

all right.

REDIRECT EXAMINATION.

(By Mr. SORLEY)

:

I have fully recovered from the injury received

four or five years ago. The injury received nineteen

years ago left that ankle loose, but I never grew

worse. I never received any injuries after Decem-

ber 4th, 1909. Prior to the accident I never had any

injury to my back. I was in perfect health. Since

then I cannot walk without my cane. I have trouble

sometimes in getting started to walk. Since the

injury I have not earned five cents. Dr. McNerthney

treated me six months regularly.

I got off in my usual manner. I took hold of each

side and when I got on the first step I released my
right hand and swung to get to the ground. In tak-

ing hold I slipped down with such force that I bruised

my fingers. The steps are five feet wide and there

was snow and ice along the entire steps and they

were glossy like ice. I noticed this when I got on

the car after being injured, and when I was getting

off again after being injured, as I put my knee on the

steps. There was not a bit of fresh snow there when
I placed my knee on it, the snow had been changed

to ice by the tramping of passengers and was freez-

ing I presume.

I have worked in most dangerous places on roofs,

and outside buildings on scaffolds. When sitting

or standing I cannot move forward without being
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supported on my cane to keep from falling.

It looked to me as though it had been on the steps

some time, as though the original snow had tramped

there and formed ice. It was frozen hard and slip-

pery; there wasn't any loose snow on the steps when

I put my knee there I know ; that was the condition

of both steps.

In getting off the car I did not know there was ice

on the steps before I slipped. I did not see the steps

until after I got off, I never saw the steps until I

was o'lt.

Q. You mean to say you got on the car without

seeing the step? A. I got on the front.

Dr. McNERTHNEY, being called on behalf of the

plaintiff and duly sworn, testified as follows

:

(Testimony of Dr. McNerthney for plaintiff)

DIRECT EXAMINATION.

(By Mr. SORLEY)

:

I reside in Tacoma, Washington, and am a duly

licensed physician and have been practicing since

1899, for the past nineteen years being here in Ta-

coma. I saw Mr. Turner in bed after the accident.

He complained of pain. I prescribed some linament

and local applications and saw him about twice a

week for six or eight weeks. I saw him probably

three or four times a month for probably four to

six months. As soon as he was able to get around

he used to come to my office. I examined his back

the first time. There were no black and blue spots,

but at one place it appeared a trifile smaller and a
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little darker, about the size of a half dollar, and a

slight swelling on the injured side, or a wasting on

the other side. It appeared to be some injury of the

muscles or ligaments of the back,—it was not in the

spinal cord, it was on the outside. He has lost some

of the use of the muscles of his back. You can tip

him easily from one side to the other. His back does

not give resistance. Of course that is purely sub-

jective. It might be pretty hard to put any standard

as to what resistance might offer. I have not dis-

covered any improvement in his condition, and I be-

lieve his condition is permanent; if it is true pa-

ralysis, I cannot say as to that, I am really not

authority on paralysis.

CROSS-EXAMINATION.

(By Mr. OAKLEY)

:

I did not make any tests to determine whether the

nerve that supplies the muscles of the back was pa-

ralyzed or not, because I am not an expert in it. It

could have been done easily. By putting two poles

of a battery over the particular muscle the test can

be made. I did not do this, however. The resistance

test is purely subjective. I have noticed that the

plaintiff walks with some impediment, due to a dis-

located or injured hip some years ago. There is a

general atrophy or wasting away of the muscles of

the left limb below the knee.

REDIRECT EXAMINATION.

(By Mr. SORLEY)

:

I examined him ten days ago, also last Summer.
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The condition of his back remained the same at this

examination. The muscles injured would be the

muscles which lift his back in position. You can tip

him over to one side with as much ease as you could

a child of three years. His back does not give that

resistance. That is purely subjective. There is less

resistance in the muscles of his back than there was

last summer. The fact that he made no resistance

in pushing him would indicate that the muscles op-

posite were relaxed or paralyzed. I think my opinion

is well founded when I say that I believe that his

nerves are paralyzed. I first examined him two days

after the accident, and found an enlargement on the

right side apparently the same condition as if you

put an egg in longitudinal under the skin ; it would

make that much bulge. Discoloration of a grayish

blue. There is a positive objective symptom. In

August, 1910, I found a hemorrhage under the skin

of his back, black and blue the size of a bottom of a

spittoon. There was nothing that indicated a blue

condition in that region where I found this discolora-

tion, except the place about the size of a half dollar,

of grayish blue.

ELIZABETH TERRY, being called on behalf of

the plaintiff and duly sworn, testified as follows

:

(Testimony of Elizabeth Terry for plaintiff)

DIRECT EXAMINATION.
(By Mr. SORLEY)

:

I live in Tacoma, Washington, just opposite Mr.

Turner's house. I have known Mr. Turner about
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one year, and know of Mr. Turner's receiving an in-

jury in December, 1909. Since that time I have

watched him often and noticed that he can only get

along with his cane. He never does anything with-

out taking his cane. He works in the garden by

sitting on a stool and leans with his hands on his

cane. I have seen him pick up wood on the porch as-

sisted by his cane.

I watched him, as he would go down cellar, un-

noticed by him, and I was afraid he would fall every

time.

J. B. LOMASNEY, being called on behalf of the

plaintiff and duly sworn, testified as follows:

(Testimony of J. B. Lomasney for plaintiff)

DIRECT EXAMINATION.

(By Mr. STEVENSON)

:

I am an observer in the United States Weather

Bureau at Tacoma, Washington, and have charge

of the records. The records show that on December

1st, 1909, showers during the day until 9 :20 at night,

when it turned to half snow and half rain, until 11 :00

P. M., when it turned to snow. It was the first snow

of the season. The snow kept up thru the night

until 6:20 the next morning. Total precipitation

of snow seven inches. Balance of the day clear and

cold. The next day, December 3rd, no rain or snow

—clear and cold. December 4th, cloudy, cold, and

disagreeable, and below freezing point all day. Tem-

perature on December 3rd below freezing point, ex-

cept about 1 :00 P. M., when it was 33 degrees.
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CROSS-EXAMINATION.

(By Mr. OAKLEY)

:

On the morning of the second there was seven

inches of snow on the ground, at 5 :00 A. M. On the

third at 5 :00 A. M., 61/2 inches of snow. 5 :00 P. M.

of the 4th, five inches of snow. That would be due

to evaporation by wind, not necessarily temperature.

This was general thruout the entire city.

Mr. POLLY, being called on behalf of the plain-

tiff and duly sworn, testified as follows

:

(Testimony of Mr. Polly for plaintiff)

DIRECT EXAMINATION.
(By Mr. SORLEY)

:

I live in Tacoma, Washington. Am a lather by oc-

cupation. Have known Mr. Turner for six years

and have worked with him during that time. On
the day of the accident I was lathing a house for

him. Mr. Turner was building a chimney. I never

saw him have any trouble in getting around and he

was a rapid worker. I never saw him use a cane

prior to his last injury, and I never saw him limp;

he worked on scaffolds and was sure footed.

Dr. E. M. BROWN, being called on behalf of the

plaintiff and duly sworn, testified as follows:

(Testimony of Dr. E. M. Brown for plaintiff)

DIRECT EXAMINATION.
(By Mr. SORLEY)

:

I reside in Tacoma, Washington and am a licensed

physician and have been practicing my profession

in Tacoma since 1885. I examined Granville Turner,
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the plaintiff, during the summer of 1910 and have

examined him often since. I found that Mr. Turner

was a well muscled, well nourished and well preserved

man for a man of his age, except one limb which

was wasted away from some previous cause, some-

thing of long standing. His present condition showed

that he had a weak back. He was sensitive on pres-

sure at points over the back, and especially was he

sensitive on deep pressure with small objects, like

the end of the thumb or finger, to one side of the

spinal column just where it joins the hip bone. His

pulse was at that time, as I recollect, good. It is

now normal. The deeper muscles of his back appear

to be wasted away, along over the spinal column.

When he bends forward he cannot raise himself ex-

cept by means of his arms pushing against his knees

or a cane. If he is sitting in a chair and I push

him to one side or the other, he has not the means

of straightening up and is easily pushed over. The

condition is permanent. The muscle that raises the

body seems to be paralyzed, and with all the tests I

can submit him to as to whether that is real, or

whether he is malingering, satisfies me that it is

really weak. If it is not weak, it is because he is a

most perfect imitator of a paralyzed man, but in

view of the fact that the back is flattened and the

muscles do not project out as they should in a man
as well muscled in other parts of the body,—that

muscle along the back is smaller than it should be.

I think that the paralysis and weakness of that
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muscle known as the spinae erector are permanent,

judging from the time and condition that he has

been in during my observations.

CROSS-EXAMINATION.

(By Mr. OAKLEY):

I have never examined the plaintiff for the pur-

pose of prescribing for him and do not consider that

he was my patient in that sense. My examination

was for the purpose of qualifying as a witness. The

erector or spinae muscle holds the body erect and

when the body is bent forward he cannot straighten

up, to the best of my belief, without the assistance

of his arms, that is, putting his hands on his knees

or with a cane.

REDIRECT EXAMINATION.

(By Mr. SORLEY)

:

The plaintiff was examined by Dr. Bottsford and

Dr. Keller in my presence, during which examina-

tion I never saw the plaintiff bend to the floor, either

while sitting or standing, without the aid of his

hands supporting him in some way. He did not even

try to do it.

The fact that he could not bend over was one of

the symptoms, because of his general motions and the

way the muscles moved, it is convincing to me that

he was injured. I do not think it is possible to simu-

late the weakness and act as he does when he tries

to pull himself back. I feel certain some muscles

act and others do not. He might control one muscle

independent of the others but that he could not do
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in pulling himself back. By putting my finger on

his back and feeling the muscles contract I can satis-

fy myself that the erector spinae does not contract,

while the other muscles do. I could feel them. He

could not simulate that. It is the biggest muscle in

the back which is affected. I also think the more

multifidous spinae is paralyzed.

Dr. W. T. THOMAS, being called on behalf of the

plaintiff and duly sworn, testified as follows

:

(Testimony of Dr. W. T. Thomas for plaintiff)

DIRECT EXAMINATION.

(By Mr. SORLEY)

:

I am a physician in the City of Tacoma, osteo-

pathic, and am a member of the medical board. I

have practiced in this City four years. I examined

the plaintiff on May 25th, 1910. I found at that

time a condition that we call a lesion between the

eighth and ninth dorsal vertebrae, also at the 12th

dorsal and first lumbar and fifth sacral. A lesion

is an abnormal condition, a twist or a slip,—the ver-

tebrae in an abnormal position. The condition at

the first lumbar would interfere with the action of

the nerves, or would interfere with the nerves as

they pass out from the spinal cord. That condition

would in a way make pressure or irritation on the

nerves and that pressure might partially or wholly

paralyze the nerve, depending upon the extent of the

injury. I examined him again in September, 1910,

at which time I found the same condition that existed
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at the prior examination. I would say the injuries

are permanent.

CROSS-EXAMINATION.

(By Mr. OAKLEY)

:

The injuries might be rectified and they might

not be. I was licensed to practice in the State of

Washington in July, 1909, prior to that time the

profession was not recognized and there was no law

covering the osteopathic profession up to that time

when the law went into effect. Our method of treat-

ing injuries is simply mechanical. We treat the

body as a machine and if there is an abnormal con-

dition it must be rectified in the same mechanical

way as the machinist rectifies the abnormal condi-

tion of any machine. We must have the machine in

order to be able to rectify the trouble. It consists

entirely in rubbing and putting the bones back in

place, in manipulating and massaging, we speak of

it. I did not treat the plaintiff or massage him. The

most serious lesion I was able to find I would say is

between the twelfth and first and between the fifth

and top of the sacral. My method of treating the

plaintiff would be to readjust the condition there. I

would get these two bones in line. When I say this

injury is permanent, I merely mean that it will con-

tinue as long as those bones are in that abnormal

position. If they yield to treatment I do not know

of any reason why life would not come back to them,

but that is the question, whether it could be done.
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Dr. J. B. BALDY, being called on behalf of the

plaintiff and duly sworn, testified as follows

:

(Testimony of Dr. J. B. Baldy for plaintiff)

DIRECT EXAMINATION.

(By Mr. SORLEY)

:

I am a physician in the City of Tacoma, and have

practiced for about ten years, belonging to the Os-

teopathic School. I have treated the plaintiff at dif-

ferent times. First in February and March, 1904.

At that time I did not find any bad condition in the

spine. No lesion below the eighth and ninth dorsal.

There was a condition of shrinkage in one leg, which

had been of long standing, and I paid no attention

to it. I have examined him since the injury received

by him in December, 1909, and find quite a different

condition, at that time. In 1904 the spine seemed

to be normal below the eighth and ninth dorsal. At

the time I examined him last I found the principal

lesions were below that, at the first lumbar and

lumbar sacral articulation. I treated him two or

three months for the injury received in 1909. In

May, 1910 in examining him I examined the condi-

tion of the muscles of the back and the lesions along

the spine. I found a good deal of tenderness all along

the spine at that time. The muscles were very sensi-

tive up as far as below the shoulders and down on

the hip bone, and there was a difference in the

muscles on the two sides of the spine. The muscles

on the right side seemed to be contracted, harder and

filled in more space. This did not exist in 1904. I

think there was a slight lesion at that time, as I
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examined the spine and found a slight lesion at the

eighth and ninth dorsal which might have been there

in 1904. I found a lesion between the twelfth dorsal

and first lumbar, and at the last lumbar where it

joins on the sacrum there was quite a lesion and a

good deal of tenderness there.

I tested him as to motion, and it was difficult for

him to turn over on the couch. He used a cane at

that time. I examined him a week or ten days before

this trial. In some ways there seemed quite an im-

provement. The tenderness had left the muscles

and had some time before that. First, in working

along this muscle there was a good deal of soreness

and tenderness and I had to be careful, but later on

when I examined him the last time, there was very

little tenderness. The muscular movement had im-

proved. He could help himself much better, but the

main muscle, the erector spinae, that raises the trunk,

did not seem to have any more power to move than

before. I would have to say his condition is per-

manent.

CROSS-EXAMINATION.

(By Mr. OAKLEY)

:

I am an osteopath and was licensed to practice

osteopathy a year ago last July, when the new law

went into effect. Prior to that time we had no

recognition by the State.

REDIRECT EXAMINATION.

(By Mr. SORLEY)

:

I treated him three months. In many of the cases
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of infantile paralysis there is a great tenderness.

Where I find a muscle paralyzed and yet sensitive, I

have hope of improvement, but when all sense of feel-

ing has left and there is no tenderness, I think the

chances are gone. An injury of the kind, and the

conditions I found in plaintiff could have been pro-

duced by an injury to the back by falling against a

hard substance. A number of nerves that were ef-

fected came out in good shape, but the nerve that

supplies the erector spinae does not seem to react.

Mr. J. B. BISBEY, JR., being called on behalf of

the plaintiff and duly sworn, testified as follows:

(Testimony of J. B. Bisbey Jr. for plaintiff)

DIRECT EXAMINATION.

(By Mr. SORLEY)

:

I live in the City of Tacoma, Washington. Am a

plasterer by trade. I saw Mr. Turner on the 4th

day of December, 1909, and saw him get off the car

at 35th and Cheyenne Streets, and told my father

that we better see what was the matter with the

old man, as he was a friend of ours. We assisted Mr.

Turner to his home. He seemed to be injured in his

back in some way. There was dry snow on the

ground, which did not stick to my feet. I have seen

Mr. Turner work and he appeared to be able-bodied

and I noticed no impediment.

In taking him from the car to his house we prac-

tically carried him, while he shuffled along with his

feet.
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ELDER BISBEY, being called on behalf of the

plaintiff and duly sworn, testified as follows

:

(Testimony of Elder Bisbey for Plaintiff)

DIRECT EXAMINATION.

(By Mr. SORLEY) :

I am a plasterer by trade. On December 4th,

1909, I assisted Mr. Turner to his home. We got

hold of his arms and he put his arms over our

shoulders and we carried him. There was dry snow

on the ground and it was freezing. I have known
the plaintiff for about four and one half years. Have

seen him work frequently. He was a rapid worker.

Mrs. CARTER, being called on behalf of the plain-

tiff and duly sworn, testified as follows

:

(Testimony of Mrs. Carter for Plaintiff)

DIRECT EXAMINATION.

(By Mr. SORLEY)

:

I live in the City of Tacoma, Washington, a short

distance from Mr. Turner's home. Prior to Decem-

ber 4th, 1909, he seemed in perfect condition. He

says he has a slight limp, but I never noticed it to

that time. I did not know he had had met with an

accident until the following June. I knew he carried

two canes and heard about some serious illness, as

I supposed, but I did not know of the accident. He

came to our house a year ago this month on business

with my husband and carried two canes that morn-

ing. He said he carried them a week or ten days.

That was the time I noticed it. I noticed that in

order to rap on the door with the cane, he reached

up and took hold of the rail to balance himself.
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Miss TURNER, being called on behalf of the

plaintiff and duly sworn, testified as follows:

(Testimony of Miss Turner for Plaintiff)

DIRECT EXAMINATION.

(By Mr. SORLEY)

:

I am the daughter of the plaintiff. Since he was

injured in December, 1909 he has never taken a step

without the aid of his cane, or some support, and

he helps me around the house, because I go to school,

and he always has to have some support for himself,

if he is doing anything. He has worked in the garden

by sitting on a stool, but he cannot reach over without

his cane or some support.

Mr. ORVILLE SPOONER, being called on behalf

of the defendant and duly sworn, testified as follows

:

(Testimony of Orville Spooner for Defendant)

DIRECT EXAMINATION.
(By Mr. OAKLEY)

:

I have lived in the City of Tacoma for about

twetny-three years and have been employed by the

defendant for nearly seventeen years, as a conduc-

tor about fifteen years. On December 4th, 1909, I

was employed as conductor by the defendant. I

started to work about 5:00 A. M. on car No. 139.

We got the car at the head of the Bay as we call it,

at the car barn. Before starting out on the run we
swept the steps off. I do not think there was much

snow accumulated on the steps at the time we started

out. The steps were practically free from snow. The

accident happened about 3:00 or 4:00 P. M. I had

been out about ten hours. The car had been in con-
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stant use from 5:00 o'clock A. M. of that day. It

had snowed a couple of days before the accident, but

I do not think there was any snow fell on that day.

It was about freezing. There was snow all over,

except right on the pavement of Pacific Avenue,

—

both in South Tacoma and elsewhere. The snow was

so that it would track. People got in from where

there was soft snow and tracked it up more or less

all the time. I swept the steps as often as I could,

—

when a few passengers got on I would sweep off the

snow that they tracked in as best I could. If I had

time I would swept off whenever a few passengers

got on. I had a broom, large one, just inside the door

of the car, about twice as heavy as a house broom.

They furnished it to us to sweep out the cars—dur-

ing the afternoon I swept off the car. I do not re-

member exactly how soon before the accident to Mr.

Turner it was, probably going on that trip which

took an hour and ten minutes each way.

It was probably less than one hour before

the accident, and I may have swept it off

that trip from South Tacoma. There were

probably twenty-five or thirty passengers on

the car and I had hauled that day in the neighbor-

hood of probably five or six hundred passengers.

When I got to 24th Street the plaintiff came out with

other passengers, getting off, the car, as he stepped

on the step he slipped and went down. I do not re-

member positively just how he struck. If I had any
conversation with him, I told him that I tried to
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keep the snow off,— that I had been sweeping it off

as best I could. I did not think there was any, or

very little if any, snow on the steps, or ice, at the time

Mr. Turner fell. There might have been some, but

not enough to notice it.

CROSS-EXAMINATION.

(By Mr. SORLEY)

:

I think the car was used the day before. I got

the car from the Puyallup yards, and I think there

was a cover where we got the car. We took it from

under cover. I swept off the steps of the car.

Q. And you swept them off as you remember,

with a broom? A. Yes, sir.

Q. If there was ice there, you could not sweep that

off with a broom?

A. No, you could not sweep ice off.

Q. I want to ask you if you did not give this

testimony at the last trial : "Q. Now then you would

not say that there was not ice accumulated on the

steps?

A. No, I did not say ice had not accumulated."

Q. Do you remember that testimony?

A. I probably did.

Q. And that is true isn't it?

A. Yes.

Q. "And there might have been ice upon the

steps that morning that you could not keep off with

a broom ; that you could not keep off with a broom?"

A. There might have been." Is that right?

A. Yes.
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Q. "Q. and there might have been sufficient ice

to cause a person to slip if he stepped on it? A. Yes,

that might be true during the day. I cleaned it off."

Q. In the morning when you started? A.

Yes.'' Q. You cleaned it with a broom? A.

Yes, and with a switch hook ; I would use that when-

ever I had a chance.''

Q. That is correct? A. Yes, sir.

Q. "Q. Had you any recollection of using that

broom that morning? A. Nothing more than

a broom and switch hook. I had to keep those cleaned

off for my own protection as well as anybody else;

I had to get off there every time we crossed the rail-

road track." "Q. But have you any inde-

pendent recollection that you used the switch hook

that morning? A. No more than any other

morning and I used it all the time." That is

correct isn't it?

A. Yes.

Q. "Q. And even with that you could not get

all the ice off? A. It was impossible to get

every bit of it off." That is right?

A. Yes.

Q. "Q. And there might have remained suffi-

cient so that a person stepping on it might have

slipped? A. It may have accumulated during

the day." That is right?

A. Yes, sir.

Q. '^And there might have remained sufficient

ice on the steps that was there on the morning and
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remained during the day that would cause a person

to slip?"

A. "Yes. It could have been there all the time."

Q. Is that right? A. Yes, sir.

Q. Now, when you have an accident, it is your

duty to get all the evidence and information you can

pertaining to the particular accident?

A. Yes, sir.

Q. And have such evidence prepared in case any

litigation grows out of the accident; that is true?

A. Yes, sir.

Q. You do not know yourself whether this car

had been used the day before?

A. I could not recall to my certain knowledge.

Q. But you do not know anything about it?

A. At the present time, no.

Q. There was a cover where you got this car?

A. I think there was.

Q. But you only guess at this too?

A. I think it was under the cover.

Q. But you don't know anything about it; you

don't remember?

A. I don't remember that particular time.

Q. You have no independenet recollections of it

now? A. No.

REDIRECT EXAMINATION.

(By Mr. OAKLEY):
When I testified that snow and ice were on the

steps, or might have been on the steps, I meant that

snow and ice had accumulated during the day and
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tracked in. When this loose snow tracked in it would

form ice, which would pack down where it was car-

ried. On this particular morning, I feel satisfied

there was no snow on the steps at the time I took out

the car. On this particular morning I cleaned off

the steps and feel satisfied that there was no snow

on them at the time I took the car out.

H. L. McMillan, being called on behalf of the

defendant and duly sworn, testified as follows:

(Testimony of H. L. McMillan for Defendant)

DIRECT EXAMINATION.

(By Mr. OAKLEY)

:

I live in the City of Tacoma, Washington, and am
a cigar maker and was a passenger on the car on

December 4th, 1909, when Mr. Turner was injured.

I noticed Mr. Turner before the accident. He seemed

like a man who had worked very hard. He did not

look like a robust man. I did not see him fall. I got

off the car with several packages in my hand. I did

not notice any snow or ice on the steps. I passed

right up without noticing their condition. When I

got off the car at 13th Street I went off with my
packages.

Dr. C. W. BOTTSFORD, being called on behalf

of the defendant and duly sworn, testified as follows

:

(Testimony of Dr. C. W. Bottsford for Defendant)

DIRECT EXAMINATION.
(By Mr. OAKLEY) :

I am a regular licensed and practicing physician

in the State of Washington. Have been practicing
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in Tacoma five years, since 1895 in Chicago. On

October 4th, 1910, I made an examination of Mr.

Turner, with Dr. Keller in Dr. Brown's office. We
began by having him take off his shirt and stripped

him down to his skin, and started in to examine the

heart and lungs. The heart, we found somewhat en-

larged, and some degeneration from old age there.

He was a man well-nourished, in fact fat. There

was a small tumor on the abdomen; it was a fatty

tumor; we then took his blood pressure and found

it at 190, which is very high, showing old age and

also showing hardening of the arteries; it showed

heart changes and some kidney changes from old

age. There was nothing in the lungs and nothing in

the trunk so far as we could find. We were told to

look especially in the back for trouble where he had

claimed to have been hurt by falling on a street car,

so of course we examined all around the hips and

above, and in the first place we started out and said

to him, "please put your hand where your trouble

is", so that we could locate him, and he put his hand

on the back in some place, and we said "please be

exact,'' and he put his hand down in this region, in

a very general way. We then went on about some-

thing else, and asked him again to put his hand down

there, and he was quite a ways from the spot he first

indicated. It was all in this general region. Then

of course we went on to find what we could as to the

degeneration of the muscles, and from the difference

in the size and tenderness, we found in running our
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fingers up and down the spine, there was not any

special change that we could locate. You can hardly

get the difference in the size only by your eye, and we

found little if any difference in the muscles, or any

other development on either side. They were well-

nourished ; the muscles seemed to be acting as far as

we could see. Later, in that point, we asked him to

sit down on a low stool, which he did, and asked him

to lean forwards and sideways, which he did, show-

ing the muscles, the erector spinae muscles which

hold the body upright were active and performed

their functions, as far as we sould see. There was

no discoloration on the back.

Then we had him take off his trousers and we found

the left leg very much smaller than the other, almost

a skeleton leg from the knee down to the foot. We
then commenced to inquire why he had this small

leg, and found that 20 years ago he had been thrown

from a horse and dislocated his hip on the left side,

and was laid up for months. I think he said some-

thing like a year; I won't say exactly how long he

said. He had at that time the foot drop which shows

injury to the nerve, the sciatic nerve, and also the

degeneration of the muscles below the knee which

showed injury from the sciatic nerve. This often

happens in a dislocation of the hip joint, where the

femur may press upon the sciatic nerve, and it is a

well known complication which accounts for his

weakened foot on his left side. His right was per-

fect and perfectly normal and well-nourished. By



46 Tacoma Railway & Power Company

(Testimony of Dr. C. W. Bottsford, for defendant.)

touching with the fingers, he had no sore spots as

far as we could see. Dr. Keller examined him

thru the rectum to find out if there was any-

tender spots on the nerves.

He was a man who showed simply hard work and

old age. We made tests for paralysis of the muscles

of the back by having him sit down on a chair and

having him bend. He bent forward, but I do not

think he went clear to the floor. He went sideways,

both sides, and back, and it showed no paralysis. I

think when he put his shoes off, he did hold to them

or something. He did not go clear over as one would,

—said he could not, but he went a certain ways. If

the muscles of the back that hold the body erect were

paralyzed, it would not be possible for the person to

move backward or forward or sideways, because the

muscles that hold the body erect and control the back,

would be paralyzed and the patient would simply

collapse and fall over. All the symptoms he gave

were purely subjective,—we could not find anything

ourselves. If those particular muscles in the back

were paralyzed, no impulse could travel from the

brain to the muscle and the brain would have no

power to direct them to act and no movement of any

character would be possible. Our examination

revealed absolutely nothing positively. There were

no tender spots in the back; no degeneration of the

muscles. The tactile sense was the same. The other

changes we found were merely changes in a man of

his age who had worked a good deal. I could not
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trace anything at that time that would show any

evidence that there had been an injury to the back

on December 4th, 1909. The skin was perfectly nor-

mal, was well-nourished, and of the right color, and

neither hot nor cold, which showed that the nerves

that supplied the skin were active. It showed that

the nerve supplying the muscles were active as far

as I could see.

DIRECT EXAMINATION.

(By Mr. SORLEY)

:

I have been a witness as an expert both for and

against the defendant. If there was a paralysis of

the muscles of the back there would have been an

atrophy like in that leg. You could not find two of

the same kind, if there had been a paralysis and in-

jury to those nerves and muscles. If there were an in-

jury there I would have found it, but I did not find

it. I saw Mr. Turner bend over in Dr. E. M. Brown's

office and Dr. E. M. Brown was present. I saw his

hands on his knees, but that would make no differ-

ence. He could still move his hands in that position.

He moved both sides.

W. A. GROSSMAN, being called on behalf of the

defendant and duly sworn, testified as follows

:

(Testimony of W. A. Grossman for Defendant)

DIRECT EXAMINATION.
(By Mr. OAKLEY)

:

I am a member of the town council of the Town of

Milton, Pierce County, Washington, and a carpenter

by trade. I have seen the plaintiff about Tacoma a
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good many times, during which time I noticed that

he had a limp or impediment in his walk. On the

15th day of October, 1910, at about a quarter past

four o'clock in the afternoon, I saw the plaintiff come

out of his house, go across the street, empty an ash

pan and return to the house. Apparently the bail

of the pan was very warm and he walked hurriedly

across the street, stepped upon the curb and stooped

over and dumped the ashes. He then raised up and

from where I was standing I could not see that he

used his cane in raising up. In going back he stepped

over the telephone pole that was lying on the ground.

In going back across the road he stepped across a

slight ditch and telephone pole without any apparent

difficulty.

CROSS-EXAMINATION.

(By Mr. SORLEY)

:

I was not personally acquainted with Mr. Turner,

prior to October 10th, 1910, but I knew him by sight,

having seen him a great many times. When I saw

him I was standing at the corner of 35th Street and

Cheyenne, about a block and one half from his

house. He had his cane with him and was carrying

ashes. The cane was on the opposite side to me. I

could not state for certain that he did or did not lean

on it. I was down at the particular place where he

carried the ashes that same afternoon, but could not

see whether he walked on the opposite or outside of

the path or not. I can say that he crossed over the

pole carrying the ashes.
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REDIRECT EXAMINATION.

(By Mr. OAKLEY)

:

He did not hesitate at any time when he reached

the place of dumping the ashes and in doing so he

stooped over lower to the left side and tipped the

ashes out, straightened up, and went back, all this

without apparent difficulty.

W. G. MOFFATT, being called on behalf of the

defendant and duly sworn, testified as follows

:

(Testimony of W. G. Moffatt for Defendant)

DIRECT EXAMINATION.

(By Mr. OAKLEY)

:

I live in the Gity of Tacoma, Washington. During

the month of October, 1910, I went out near Mr.

Turner's home with Mr. Mitchell. I saw a news boy

throw a newspaper on the lawn and I saw Mr. Tur-

ner come out of the house, pick up the paper and then

go back into the house. He walked out of the front

door facing the street, turned around, picked up the

paper, and walked into the house. He did not carry

a cane with him at that time. He had some diflficulty

in stooping over. He bent over slowly. On the 18th

day of October, I again observed Mr. Turner pick

some leaves off the walk and throw them into the

ditch. He had some diflSculty in doing so.

CROSS-EXAMINATION.

(By Mr. SORLEY)

:

During the last six years I have lived in Tacoma
and Gheyenne, Wyoming. Am a painter helper.

When I saw Mr. Turner pick up the paper, I was
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standing at the corner between his house and the

street car line, a block down from the depot toward

his residence, and about a half block from his house.

He was picking up leaves on the sidewalk directly

in front of his residence. I did not notice any cane

and would say that he did not have one.

Q. When did you first see Mr. Mitchell?

A. On the 17th day of October.

Q. You had never seen him before?

A. Oh, yes.

Q. He came to you on the street and wanted you

to act as a detective? A. That is about it.

Q. And you were out of a job? A. Yes.

Q. How much money did he offer you for acting

as a detective?

Mr. OAKLEY: I object to that as incompetent

and immaterial.

Objection overruled and exception allowed.

A. $3.00 per day.

Q. How many days did he pay you for?

A. Two days.

Q. How much time did you spend?

A. About an hour each day.

Dr. L. L. LOVE, being called on behalf of the de-

fendant and being duly sworn, testified as follows:

(Testimony of Dr. L. L. Love for Defendant)

DIRECT EXAMINATION.

(By Mr. OAKLEY):
I am a regular licensed practicing physician in

the State of Washington. At the present time and
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before December 4th, 1909, I have been employed

by the defendant as its physician. I saw the plain-

tiff some time last fall with Dr. Keller at his resi-

dence. Several months after the accident. At that

time he showed some signs of age, and the condition

of the eyes showed somewhat the condition of old

age. The heart's action and lungs were in good con-

dition. Legs were normal length, but one was atro-

phied. We found no evidence of injury in the back,

but he said he had some pain there. We took off his

clothes and examined the condition of the muscles

and spine, and had him put in different positions,

with the spine erect, and the general condition was

fair at that time. There was no atrophy or enlarge-

ment of the muscles in that region. We had him

bend forward while standing—he leaned on his cane

—he bent from side to side without difficulty, but

said it gave him some pain. At that time during the

examination he bent forward without the use of his

cane. We had him lying down on the couch and

made an examination of his limbs and removed his

socks and shoes, and when we were thru we told

him to put them on again, and he leaned forward

and put on his socks without the use of his cane.

There was nothing in this examination that indi-

cated paralysis of the muscles that hold the body

erect.

CROSS-EXAMINATION

(ByMr. SORLEY):
When he put on his stockings he let his foot re-
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main upon the floor and bent over putting them on

with both hands. An injury to the back could pro-

duce an injury of the kind that he complains of.

Dr. W. N. KELLER, being called on behalf of the

defendant duly sworn, testified as follows

:

(Testimony of W. N. Keller for Defendant)

DIRECT EXAMINATION.

(By Mr. OAKLEY):
I am a regularly licensed and practicing physician

in the State of Washington,—have been practicing

medicine for eleven years and in the City of Tacoma

six years. The larger part of my professional ser-

vices are in surgery. I have made three examina-

tions of the plaintiff. February 20th, 1910, was the

date of the first examination, which was at his home.

I was trying to make an examination to try to

find out his condition as the result of an injury he

claimed he had received sometime previously, and

in doing so with Dr. Love, I endeavored to make as

complete an examination as I could, with the especial

idea to look for an injury to his spine, or some sort.

At that time I went into his history as well as I could,

and made this report from which I can recall the

examination. He said he had always been healthy,

but had had numerous accidents. He had dislocated

his hip while in Montana, quite a number of years

before, and had injured his left ankle. I remember

in telling about that he said that this had been an

unusually severe injury and he had been laid up

eight or nine months, and it was a long time after



vs, Granville Turner 53

(Testimony of Dr. W. N. Keller, for defendant.)

that before he recovered, but whether he said he was

that long in bed, I cannot say. He said his appetite

and digestion were good, and he slept all right;

bowels all right, and had no nervous symptoms ; also

that he had never had a physician's services for ill-

ness for years ; he said that his left leg was weak and

he had to walk with his leg thrown out from the

body, ever since this accident. His age he said was

about sixty.

I examined him for symptoms of neuresthenia

and nervous weakness resulting from the spine, but

could not find any. In inquiring into how he received

his present accident, he said he slipped on a street

car and had fallen, striking his back on the steps of

the car, and that he had hold with both hands to the

side rails, but did not let go when he fell ; that he was

helped into the car and taken to his residence; that

he was supported on the way home, but not carried

;

that he did not go to bed at the time of the accident,

but kept about the house. He said his back was

about the same as when hurt ; no improvement ; and

pain like an abscess in his back, or dull ache. The

back has signs of pain only over the sacral region,

and never in the spinal column, but the small of the

back, and gave pain in the region of the sacrum, and

especially around the sacro-illiac joint.

On examination we found that he was rather

decrepit; rather firm mentally; moves about quite

slow with a cane ; had few signs of old age, indicated

by the condition of the eyes; moderate arterial
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sclerosis. He had a tumor in his right groin ; as to

the back, spine, regular and straight; the back

muscles well developed; no tender spots along the

spine. Could bend forward with some difficulty;

bent from side to side; tenderness over the sacro-

illiac joint, and this is the place where he states his

trouble, that is, right over this sacro-illiac joint.

He did not respond to tests for sacro-illiac disease.

On examination of his legs, they were of equal length.

The left leg below the knee shows marked deformi-

ty and all the muscles much wasted. This deformity

was exceedingly pronounced. The tibia or shin bone

was very prominent, and the circumference of the

left leg was about one-half of the right. The left

ankle and foot were wasted. He had a decided foot

drop and could not elevate the foot except with diffi-

culty. When he walked he raised one foot rather

high and threw it out ; he told me he had walked this

way ever since his accident with the horse.

Some scars behind the left knee. We thought that

deformity could not follow his symptoms complained

of. In examination for reflexes, or knee jerk, we
found them all right. No symptoms of spinal disease.

On his being examined, sitting on a couch, we told

him to put on his socks which he did all right, but

evidently thought twice and did not put on his shoes.

I made this examination for the American Casulty

Company. We had him both sitting and standing.

He was standing very erect and had a cane, and we
had him bend forward, which he did, and straighten
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up; but when he was standing up we tried to get

him to touch his hands to his toes, and he could not

do that. He said he could not bend over that much,

but he bent quite a little and straightened up, but

said he could not get down to touch his toes. He could

bend sideways fairly well, on each side, but could

not rotate his spine. He could look around over one

shoulder quite well.

In examining his legs I remember I had him stand

and he threw this leg forward, back, out and side-

ways, and could draw it up. I did not examine his

sound leg in that respect.

I also asked him questions about the character of

the pain and so forth, and he stated as I remember

now that the pain was often worse at night, and in

trying to find out some symptoms regarding his

sensations, he had no normal sensations about the

skin. He did not feel hot or cold, and said he could

feel right in all parts of the body. When I examined

him along the spine I asked him if he could feel all

right along and down over the posterior portion of

the legs, that is the upper portions of the thighs, and

the sensation was all right.

There was nothing in the examination to indicate

that he was suffering from paralysis or any injury

of the spine. The muscles of the left leg are in very

bad shape, one leg being just half the size of the

other below the knee.

My next examination, sometime after that, re-

vealed nothing which I could attribute to the acci-
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dent. A few days before the last trial, here in Dr.

Brown's office, with Dr. Bottsford, one afternoon,

we spent a couple of hours in examining the plain-

tiff. It was very difficult to find out exactly what he

did complain of. He did not complain to me at any

time of this great difficulty of bending forward or

straightening the spine. We also examined his spine

and traced it down to see if there was any deviation

to one side or the other, and we also examined the

muscles and sensation over this area, and threw him

off his guard as to what we were examining him for.

The test made showed nothing positive. Nothing

pointing to any abnormal condition, whatever. We
wanted to find out exactly where this tender spot

was that he complained of, because it was vague and

indefinite. It was always right over here, and we

hunted around with our fingers for a tender point

that would be very sensitive, and he would say "that

hurts some," and "here," and finally he would not

know, and then back to the place where we hurt be-

fore and he said no. Then we told him to put his

own finger there, and he found the place, and we
put our fingers on there and marked it. Then again

after a while we had him tell where that place was

again, and he put his finger over here, about an inch

and a half to one side. The other doctors were there

at the time. We had him stand up and examined

his legs, and had him bend forward, and he could not

bend clear forward. He straightened up all right,

and he would bend over from side to side pretty well,
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and could hold himself up very nicely. In fact that

is his natural attitude. We had him sit down on a

stool or a settee, I don't remember which. He bent

forward and from side to side and raised himself

up. I was standing behind him and I had him turn

around, which he did very well. He bent forward

and touched the floor with his hands. I asked him

to try to touch the floor, and he did, and at the side.

The dislocation of the hip which laid him up eight

or nine months after the accident, indicates that it

was an unusually severe injury; that it was not an

ordinary dislocation, but was complicated with other

injuries. The fact.that he was laid up so long with this

wasting of the leg, followed right away afterwards,

and his lameness dated from that time. If it had

been a simple dislocation he would have been around

much earlier. He had what is called a foot drop.

It is hard to raise the toes, so that when he walks

he raises his foot up and sort of throws it out. This

is not an uncommon condition following nerve in-

juries of severe forms of paralysis. This injury to

the hip was followed by a wasting away of his leg,

which is very extreme, ever since that accident, and

that is the sciatic nerve injury, and the pain that

he complains of in this joint would be such as would

reasonably follow such a condition.

If there were paralysis in those muscles of the

back known as the erector spinae muscles, I could

detect it. I have never seen a case of paralysis of

of the erector spinae muscle alone. I have looked
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over the literature and cannot find the case of that

muscle alone. It occurs in conjunction with other

muscles, and if it occurred alone the conditions would

be the same. The erector spinae muscle is supplied

by certain nerves, by five nerves from here down,

and from each of those little holes there is a little

nerve comes out and supplies that muscle, and in

muscle paralysis, it is a recognized fact that where

there is a great or quite a number of nerve supplies

to that muscle, if one nerve supply is cut off others

will take it up, the same as in arteries and blood

vessels, and other organs ; if one is injured, others

will take up the work. To get a paralysis of that

erector spinae muscle, you would have to have pa-

ralysis of all those nerves which supply it. If the

muscle is paralyzed it cannot be used for any motion

whatsoever.

CROSS-EXAMINATION.

(By Mr. SORLEY)

:

I made the first examination at the request of the

American Casualty Company, which had a policy of

accident insurance. I do not believe that these symp-

toms which he complains of, date from his last in-

jury, but they do date from the injury he received

before. I would say, however, that some of his sump-

toms might have resulted from the injury on Decem-

ber 4th, 1909. I would not make out any difference

in his right and left sides. If there was such a condi-

tion, it did not impress me as being a diseased con-

dition. The difference, if any, was not appreciable.
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An injury such as Mr. Turner complains of, could be

received by receiving an injury to his back, but it

depends upon the kind of injury,—not the injury he

said he received.

REDIRECT EXAMINATION.

(By Mr. OAKLEY):
I find no symptoms of partial paralysis. On the

third examination in Dr. Brown^s office he bent over,

but with difficulty. In both examinations he bent

over standing up and sitting down. After the first

trial of this case, I saw him on the corner of 9th

Street and St. Helens Avenue, crossing from the

Theater building over to the corner of 9th and "C"

Streets,—I was driving along in my automobile and

he crossed in front of me, and I slowed up and recog-

nized him, and watched him cross the street; it im-

pressed me very much because he was walking along

throwing his leg out and was not using his cane.

R. W. JAMIESON, being called on behalf of the

plaintiff and duly sworn, testified as follows

:

(Testimony of R. W. Jamieson for Plaintiff)

DIRECT EXAMINATION.
(By Mr. SORLEY) :

I am familiar with the locality in which Mr. Tur-

ner lives and plaintiff's Identification ''A'' is a cor-

rect photograph of that locality. The Station is

located about 450 feet from the house, not including

the width of the street. Over the Station there is a

beaten path from Mr. Turner's house to where he

dumped his ashes by my permission. The telephone
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(Testimony of R. W. Jamieson, for plaintiff.)

pole is a foot or two west of the path. I never saw

any leaves on the sidewalk on the opposite side from

Mr. Turner's house. There are no trees there as I

can remember. I saw Mr. Turner walking across

the street while I stood at the crossing, but from the

distance I could not tell whether or not he used a

cane.

Mr. TERRY, being called on behalf of the plain-

tiff and duly sworn, testified as follows

:

(Testimony of Mr. Terry for Plaintiff)

DIRECT EXAMINATION.

(By Mr. SORLEY)

:

I was with Mr. Jamieson at the time he testified

about. The telephone pole was just west of the path

a short distance. I was down at the Station when

Mr. Turner walked across with some ashes. I could

not tell who it was, unless I knew it was him previous-

ly. There is nothing on the opposite side of the street

to produce leaves on that sidewalk.

GRANVILLE TURNER, the plaintiff, being re-

called in his own behalf, in rebuttal, testified as

follows

:

(Testimony of Granville Turner recalled on

his own behalf)

DIRECT EXAMINATION.

(By Mr. SORLEY)

:

In reference to my picking up a newspaper as

testified by Mr. Moffatt, I would say that after the

newspaper was thrown on the lawn I picked it up.

It was easier to pick it up there,—my cane would
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(Testimony of Granville Turner, on his own behalf.)

not slip so easy. I used the cane in doing so. I have

never picked up a leaf since I have lived there. There

are no leaves to fall upon that walk. In reference to

the testimony of Mr. Grossman, that I went across

the street rapidly carrying ashes, I would say that

I did not, to the best of my recollection, carry any

ashes at that particular time. No one can see the

back door from any where on Gheyenne Street, on

account of a house intervening. I never carried

ashes, or went with ashes when I did not have a

cane. I recall that I have stepped over the pole.

It is about seven and one half inches from the ground.

In stepping over it I set my cane on the other side

and stepped over. When Dr. Love and Dr. Keller

examined me on the couch, when I put on my stock-

ings, I did so by throwing my leg up and did not

bend over. I do not remember ever having crossed

in front of Dr. Keller's automobile, swinging my

cane and do not remember bending over in Dr.

Brown's office, without the aid of my cane.

MISS TURNER, being recalled on behalf of the

plaintiff, in rebuttal, and duly sworn, testified as

follows:

(Testimony of Miss Turner recalled for Plaintiff)

DIRECT EXAMINATION.

(By Mr. SORLEY)

:

I never saw my father pick up leaves on the street,

and he could not pick up a newspaper without the

aid of his cane.
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WHEREUPON, after argument of the case to the

jury by the respective counsel, the Court charged

the jury as follows, to-wit:

Charge to the Jury

GENTLEMEN OF THE JURY:
This action is brought by the plaintiff, Mr. Tur-

ner, who was a passenger upon the street railway

car of the defendant company, and he alleges that

upon the occasion of his being said passenger he re-

ceived personal injuries as a result of the negligence

of the defendant.

The complaint which he has filed alleges that at

that time, the 4th of December, 1909, the defend-

ant and its employees carelessly and negligently per-

mitted ice to accumulate and remain upon the steps

of the car on which he was a passenger, rendering

them slippery and dangerous for passengers to step

on in entering or leaving the car; that the ice upon

the steps had formed over an inch thick, and sloped

outward; that the steps had been so covered with

ice for a long time, which fact was known to the de-

fendant and its employees in charge of said car, and

unknown to the plaintiff prior to the time he was

injured, as hereinafter set forth. He further alleges

that he got off the car at or near the junction of

Pacific Avenue and 24th Street, and while getting off,

without any fault or negligence on his part and while

stepping on the first step, he slipped, owing to the slip-

pery condition of the steps, which caused him to fall

heavily on his back against the steps and railing,

causing him to slide on his back to the ground, caus-
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ing paralysis of the back; that it resulted in inco-

ordination, making it difficult for him to stand up

or walk; that he has suffered great pain and will

continue to suffer great pain, and that the injury

so received is permanent.

He further alleges the amount of money he was

earning at the time and the amount of damages and

the respects in which he has been damaged by this

occurrence.

The defendant admits that the plaintiff was a

passenger upon its car at that time, and that in

alighting from the car he fell, but it denies any act

of negligence upon its part, and denies that any such

acts caused the injury; denies that he has been in-

jured as a result of that occurrence.

The defendant further sets up as an affirmative

defense that the accident was occasioned by reason

of the careless and negligent conduct of the plaintiff

himself, and not otherwise, in that although being a

man well advanced in years and not having the full

and unimpaired use of his limbs on the day in ques-

tion, he failed to take proper or reasonable care to

provide for his personal safety, but carelessly and

negligently attempted to alight from this car with-

out using his mental faculties to escape or avoid the

risk and danger of slipping and falling therefrom,

which risk it alleges were open, apparent and mani-

fest to him. This amounts to a plea of contribu-

tory negligence, which I will explain later. This

allegation of contributory negligence is denied by the

plaintiff.
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We first come to consider the duty which the law

imposes upon any person or corporation engaged in

the transportation of passengers. A person or cor-

poration engaged in the transportation of passengers

for hire is not an insurerer either of the lives or

bodily security of the persons whom it undertakes

to transport, but such carriers are bound to exercise

the highest degree of care and diligence in the con-

duct of their business; they are accountable for the

slightest negligence. They must exercise the highest

degree of care and skill which a very cautious or

prudent man would exercise under like circum-

stances. The law governing carriers of passengers

for hire requires that every such carrier shall pro-

vide everything necessary to the security of the

passenger reasonably consistent with the business of

the carrier, and appropriate to the means of convey-

ance employed, and that the highest degree practic-

able of care, diligence and skill shall be adopted that

is consistent with the mode of transportation used,

and it is the duty of the carrier to exercise this very

high degree of care both in receiving, in transport-

ing and in delivering at his destination any passen-

ger whom they undertake to transport.

The allegation of the complaint here is that there

was an accumulation of snow, practically amount-

ing to ice, upon the car in question. It would make

some difference in the rule of law as to h . that

ice came there and when it came there. I . use

the expression "snow'' or the expression "ice.'' I do

not intend to draw a distinction between the two. I
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think it is asserted by the plaintiff that if there was

ice, it was an accumulation of snow which had be-

come ice and was really hard snow. The defendant

denies that there was any particular accumulation,

and especially that there was any ice on the car at

the time it went out in the morning.

This rule of law that I have explained, that refers

to this very high degree of care, would apply to the

cleaning off of any ice that might be upon the car when

it leaves the shop or the car barn in the morning.

The company would be bound to exercise this very

high degree of care to see that its car when it starts

out in the morning for the general business of trans-

porting passengers is safe if it can be made safe by

this very high degree of care. A different rule ap-

plies, however, to snow that accumulates upon a car

during its ordinary use as the day progresses. The

common experience of mankind is that in snowy

weather that more or less snow is tracked in upon

the car during the progress of snow storms. Of

course more or less snow alights upon the car. I

understand the evidence here,—if I am mistaken

counsel will correct me,—is uncontradicted that no

snow fell upon the day of the accident, but the evi-

dence is also uncontradicted that there was more or

less snow upon the ground, in the neighborhood of

seven inches, or at a later time reduced to five. Just

ho,^ ^/^.ch was on the ground at the time of the oc-

curi;^ .^ is for you to say from the evidence. If snow
whicn is upon the ground is tracked upon the car

during its passing to and fro in the ordinary prosecu-
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tion of business, the company is bound to remove

that snow, but it is not bound to exercise that very

high, extraordinary degree of care that I have men-

tioned.

The employees upon the car have other duties to

perform, and you are to consider the reasonable and

practical operation of the car. The degree of care

that should be exercised to remove snow that accumu-

lates from being tracked in by passengers, is the

ordinary degree of care, that is the usual care that

an ordinarily prudent person would exercise under

like circumstances and conditions. That is the usual

rule of care that applies to the ordinary individuals

in the ordinary affairs of life, namely, to exercise that

degree of care and prudence which is commonly

exercised by persons of ordinary care and prudence

under like circumstances and conditions. If the snow

accumulated there during the day as the movements

of the car progressed, and it was snow which should

have been removed in the exercise of that ordinary

care and still remained there, and by reason of its

being there the plaintiff was injured, then its being

there was negligence. If, however, it was an ac-

cumulation of snow of such character that the em-

ployees of the company in the exercise of ordinary

care would not have removed it, but might be there

in spite of their exercise of ordinary prudence, then

its existence would not be negligence.

I have spoken of the rule of ordinary care only

as applying to the removal of snow that accumu-

lates during the day. That same rule of ordinary
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care applies to the passenger himself in regard to

his movements in getting off and on the car. A pas-

senger is bound to exercise ordinary care as to his

movements. He is bound to act in the way that or-

dinary prudent persons do act under like circum-

stances and conditions. As I have called to your

attention, the defendant says that the plaintiff in

getting off the car failed to exercise ordinary care.

That is for you to determine from the evidence. If

his limbs were not as vigorous as those of an ordi-

nary person, if they were suffering from some

physical disability, then it was the duty of the plain-

tiff to bear that in mind and to take precautions

suitable to his condition.

As to the defense of contributory negligence, if

you find that the plaintiff in getting off the car did

not act in an ordinary prudent manner but was

guilty of lack of ordinary care, and that by reason

of his lack of ordinary care his negligence in that

regard contributed to producing his injury, without

that negligence on his part he would not have been

injured, then he cannot recover even though the de-

fendant also was negligent, and that negligence of

the defendant was an additional contributing cause.

That is, if the circumstances were such that the ac-

cident was the joint result of negligence of both

parties, then the plaintiff cannot recover even though

it should appear that the negligence of the defend-

ant had more to do with it or as much to do with it

as the negligence of the plaintiff.

Negligence is not presumed, neither the negligence
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of the defendant nor the contributory negligence of

the plaintiff. It must appear by the evidence. The

burden is upon the plaintiff to show negligence of

the defendant and that that negligence caused his

injury; that his injury was the direct and proximate

cause of the negligence of the defendant. The bur-

den of proving contributory negligence is upon the

defendent. It is upon the defendant to show that

the plaintiff failed to exercise the proper degree of

care and that his failure was a contributing cause

of the injury. As to each of these propositions you

are to consider the entire evidence in the case intro-

duced by both parties. It matters not who produces

the evidence. The question is the effect of the evi-

dence upon your mind. If upon the whole case it is

more probable to your mind that the defendant was

guilty of negligence and that that negligence caused

the injury, than the contrary, then he has made out

the burden of proof, otherwise he has not; and re-

ferring to contributory negligence, if it appears on

the whole case that it is more probable that the plain-

tiff was guilty of contributory negligence than the

contrary, then the defense of contributory negligence

has been made out, but if the probability seems to

be against the affirmative of either proposition, or

evenly balanced, then the affirmative has not been

made out.

In the operation of a street car line, the company

operating the line is not required to do any extraor-

dinary or impractical thing in reference to the re-

moving of the snow from the car as it accumulates
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during the day. It is not required to do any im-

practical thing at any time or for any reason. It

is bound, however, to exercise the extraordinary de-

gree of care I have mentioned so far as concerns the

character of the vehicle which it employs and the

maintenance of that vehicle as far as concerns any

accumulation of snow or ice prior to its actually com-

ing out on the street, and when there is a prevelance

of snow upon the ground, passengers who have

knowledge of the fact should take into consideration

the effect of the accumulation of snow, and exercise

the ordinary care of individuals in getting in and

out of the car, having that in mind.

As to whether the plaintiff exercised proper care

in looking for snow, or in guarding against the pos-

sibility of snow, or whether he should have guarded

against its being there and should have made ob-

servations on that subject, that is all for you to de-

termine, applying simply the rule of ordinary care

which I have mentioned.

In reference to the extent of the plaintiff's in-

juries, the evidence is very convincing and it is for

you to consider that evidence and decide therefrom

what is the real truth as to whether the plaintiff was

injured at that time and to what extent, and how

lasting those injuries will be, if he has sustained any.

It is claimed by the defendant company that his

injuries were trifling, not even of such sufficient im-

portance to be the subject of consideration or an

award of damages. It is not the province of the law

to compensate for triflles. If the plaintiff has lost
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time through an effort to exaggerate his injuries, he

is not entitled to any compensation for such loss of

time. The burden is upon the plaintiff to show by a

preponderance of the evidence the nature and extent

of the injury. You are not justified in awarding

damages for purely speculative injuries, that is to

say, for results which may or may not happen. It

is incumbent upon the plaintiff to show by the

greater weight of the evidence that his injuries have

resulted from the accident, not merely that they may
so result, and if you come to the question of the per-

manency of the injuries, in order to award compensa-

tion for permanent injuries, it must appear from the

evidence reasonably certain that the plaintiff will

suffer from the results of the accident and not from

some other cause for which the defendant is not in

any way responsible.

In a case of this kind if you find for the plaintiff

the amount of compensation is left very largely to

your sound sense and good judgment, bearing in

mind that under such circumstances the plaintiff is

entitled to just compensation and no more than just

compensation. In computing or awarding damages

in such a case you should take into consideration any

pain, suffering, discomfort and inconvenience that

the plaintiff may have suffered up to the present

time as the result of the negligence of the defendant

;

also any inpairment in his earning capacity; any loss

of earnings that has been caused by that negligence,

up to the present time; and if the evidence further

shows that it is not merely possible but reasonably
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certain that these injuries will continue, which have

been caused by the defendant's negligence, you will

take into consideration any pain and suffering, in-

convenience and discomfort that will hereafter exist,

and also any loss of earning capacity that has been

effected by the occurrence in question, and make an

award that will be just compensation for the in-

juries so suffered.

It is for you to consider all the evidence in the

case as bearing upon the question of the extent of

the plaintiff's injuries and their permanency; that

question is solely for you to determine as business

men from the evidence in the case.

You are the judges of all questions of fact in the

case, the weight of the evidence and the credibility

of the witnesses. By weight of the evidence is meant

to count the witnesses. You are to consider not only

the number of witnesses, but every other circum-

stance in the case that would in the mind of a rea-

sonable man affect the weight of the testimony. If

any witness has an interest in the case, you are en-

titled to consider that interest, and determine how
far the weight of his testimony would be affected by

his interest in the case.

This controversy involves a great deal of con-

flicting testimony and you as parctical men are to

determine therefrom where the real truth lies and

render a verdict that will be in accordance with the

facts as you believe them from the evidence to be.

In order to agree upon a verdict the concurrence of

the entire 12 of your number is necessary. The
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Court will probably not be in session when you agree

upon your verdict. If you agree at an early hour

this evening, before the Clerk's office closes, I under-

stand the parties stipulate that the Clerk may re-

ceive your verdict in open Court in the same way as

if the Court were in session.

If you do not agree upon the verdict until the

Court has gone away, you may bring in a sealed ver-

dict as it is called. In such event you will prepare

your verdict and it will be signed by your foreman

as in the ordinary case, put it in a sealed envelope

and your foreman will retain it on his person until

the Court reconvenes the next Tuesday morning at

ten o'clock. In that event you will be in your seats

Tuesday morning, and the foreman will in your

presence deliver the verdict to the Court and it will

be received. You may retire.

Defendant's Exceptions

And thereupon after the jury retired and before

their return into Court, the defendant through its

counsel duly excepted to the refusal of the Court to

give to the jury the first part of its requested in-

structions to the effect that the fact that there was

snow and ice on the steps of the car from which the

plaintiff was alighting at the time of the injury

constitutes no evidence of negligence of the de-

fendant.

Exception duly allowed by the Court.

Verdict

Thereafter the jury returned into open Court with

a verdict in favor of the plaintiff for damages
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against the defendant in the sum of $5000.00.

Now in furtherance of justice and that right may-

be done, the defendant presents the foregoing as its

Bill of Exceptions in this cause, and prays that the

same m.ay be settled, allowed, signed, and certified

by the judge as provided by law and filed as a Bill

of Exceptions.

JNO. A. SHACKLEFORD,
F. D. OAKLEY,

Attorneys for Defendant.

Due and legal service of the foregoing Bill of Ex-

ceptions and receipt of copy thereof is hereby

acknowledged this 31st. day of July, 1911.

STEVENSON & SORLEY,
Attorneys for Plaintiff.

(Endorsed)

:

"FILED
U. S. CIRCUIT COURT

Western District of Washington

JUL 31 1911

SAM'L D. BRIDGES, Clerk."

Order Settling Bill of Exceptions

Now, on this 31st. day of July, 1911, the above

cause coming on for hearing on the application of

the defendant to settle the Bill of Exceptions in said

cause, defendant appearing by John A. Shackleford

and F. D. Oakley, its attorneys, and the plaintiff

appearing by Stevenson & Sorley, his attorneys, and
it appearing to the Court that the defendant's pro-

posed Bill of Exceptions was duly served on the at-

torneys for the plaintiff, within the time provided by
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law, and that certain amendments have been sug-

gested thereto and that counsel for the plaintiff and

counsel for the defendant have agreed as to the said

amendments which should be made, and that both

parties consent to the signing and settling of the same

as amended, and it appearing to the Court that there

has this day been filed with the Clerk of said Court

a Bill of Exceptions which contains the amendments

agreed upon by the parties, and that the same is in

all other respects a duplicate of the proposed Bill of

Exceptions filed by the defendant herein in this cause,

and it appearing that the time for settling said Bill

of Exceptions has not expired ; and it further appear-

ing to the Court that said Bill of Exceptions as

amended by agreement, contains all the material

facts occurring in the trial of said cause, together

with the exceptions thereto and all the material

things and matters occurring upon the trial, except

the exhibits introduced in evidence, which are hereby

made a part of said Bill of Exceptions and the Clerk

of this Court is hereby ordered and instructed to at-

tach the same thereto

;

Therefore, upon motion of John A. Shackleford

and F. D. Oakley, attorneys for defendant, it is

hereby

ORDERED, that said Bill of Exceptions as amend-

ed, filed on the 31st. day of July, 1911, be and the

same is hereby settled as a true Bill of Exceptions in

said cause, and that the same is hereby certified ac-

cordingly by the undersigned judge of this Court who
presided at the trial of said cause, as a true, full, and
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correct Bill of Exceptions, and the Clerk of this

Court is hereby ordered to file the same as a record

in said cause and transmit the same to the Honor-

able Circuit Court of Appeals for the Ninth Circuit.

C. H. HANFORD,
Judge

(Endorsed)

:

^TILED

U. S. CIRCUIT COURT
Western District of Washington

AUG 2 1911

SAM'L D. BRIDGES, Clerk/'

Comes now the defendant herein, Tacoma Rail-

way & Power Company, and says that on or about

the 24th. day of April, 1911, this Court entered judg-

ment herein in favor of the plaintiff and against this

defendant in the sum of $5000.00, in which judgment

and the proceedings had prior thereto in this cause,

certain errors were committed to the prejudice of

this defendant, all of which will more in detail appear

from the assignment of errors which is filed with

this petition.

WHEREFORE this defendant comes now by its

attorneys and prays that a writ of error may issue

in this behalf out of the United States Circuit Court

of Appeals for the Ninth Circuit, for the correction

of the errors so complained of, and that a transcript

of the record, proceedings, and papers in this cause,

duly authenticated, may be sent to the Circuit Court

of Appeals.

And the defendant further petitions this Honor-
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able Court for an order allowing it to prosecute a

writ of error to the United States Circuit Court of

Appeals for the Ninth Circuit under and according

to the laws of the United States in that behalf made

and provided and also that an order be made fixing

the amount of security which this defendant shall

give and furnish upon said writ of error and that

the judgment heretofore rendered be superseded and

stayed, pending the determination of said cause in

the Honorable Circuit Court of Appeals.

J. A. SHACKLEFORD,
F. D. OAKLEY,

Attorneys for Defendant.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

SEP 7 1911

SAM'L D. BRIDGES, Clerk."

This 8th. day of September, 1911, came the defend-

ant herein, Tacoma Railway & Power Company, by

its attorneys, and filed herein and presented to the

Court its petition, praying for the allowance of a

writ of error, and an assignment of errors intended

to be urged by defendant, praying also, that a tran-

script of the record and proceedings and papers upon

which judgment herein was rendered, duly authenti-

cated, may be sent to the United States Circuit Court

of Appeals for the Ninth Judicial Circuit, and that
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such other and further proceedings may be had as

may be proper in the premises. In consideration

whereof,

IT IS HEREBY ORDERED, that a writ of error

be and is hereby allowed, to have reviewed, in the

Honorable United States Circuit Court of Appeals

for the Ninth Circuit, the judgment entered herein,

and it is further ordered that the amount of the bond

on said writ of error is hereby fixed at the sum of

SEVEN THOUSAND DOLLARS ($7000.00), to be

given by the defendant, and upon the giving of said

bond, the judgment heretofore rendered will be

superseded pending the hearing of said cause, in the

Honorable Circuit Court of Appeals.

IN WITNESS WHEREOF, the above order is

granted and allowed, this 8th. day of September,

1911.

C. H. HANFORD,
Judge

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

SEP 9 1911

SAM^L D. BRIDGES, Clerk."
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Bond on Writ of Error

KNOW ALL MEN BY THESE PRESENTS:

That we, Tacoma Railway & Power Company, a

corporation, the defendant above named, as princi-

pal, and ILLINOIS SURETY COMPANY, a cor-

poration, organized under the laws of the State of

Illinois, and authorized to transact the business of

surety in the State of Washington, as surety, are

held and firmly bound luito Granville Turner, the

plaintiff in the above entitled action, in the sum of

Seven Thousand Dollars ($7000.00) for which sum,

well and truly to be paid to said Granville Turner,

his executors, administrators and assigns, we bind

ourselves, our and each of our successors, and assigns,

jointly and severally, firmly by these presents.

Sealed with our seals this 11th. day of September,

191L

The condition of this obligation is such that where-

as, the above named defendant, Tacoma Railway &
Power Company, a corporation, has sued out a writ

of error to the United States Circuit Court of

Appeals for the Ninth Circuit, to reverse the judg-

ment in the above entitled cause by the Circuit Court

of the United States for the Western District of

Washington, Western Division, and whereas, the said

Tacoma Railway & Power Company, desires to super-

sede said judgment and stay the issuance of execu-

tion thereon pending the determination of said cause

in the said United States Circuit Court of Appeals

for the Ninth Circuit

;
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NOW THEREFORE, the condition of this obliga-

tion is such that if the above named Tacoma Rail-

way & Power Company, a corporation, shall prose-

cute said writ of error to effect, and answer all costs

and damages awarded against it, if it shall fail to

make good its plea, then this obligation shall be

void, otherwise the Court may enter summary judg-

ment against said Tacoma Railway & Power Com-

pany, and said surety for the amount of such costs

and damages awarded against said Tacoma Railway

& Power Company, and this obligation to remain in

full force and effect.

TACOMA RAILWAY & POWER COMPANY.
By JNO. A. SHACKLEFORD,

President and Attorney.

(Seal of Surety Co.)

ILLINOIS SURETY COMPANY.
By C. H. HAGENBUCH,

Attorney in Fact.

Approved this 12 day of September, 1911.

FRANK H. RUDKIN,
Judge.

(Endorsed)

:

'TILED

U. S. CIRCUIT COURT
Western District of Washington

SEP 12 1911

SAM^L D. BRIDGES, Clerk.^^
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Writ of Error

UNITED STATES OF AMERICA,

The President of the United States of America,

to GRANVILLE TURNER, Defendant in error,

GREETING.

Because in the record and proceedings, as also in

the rendition of the judgment, of a plea which is in

the said Circuit Court before you, or some of you,

between TACOMA RAILWAY & POWER COM-

PANY, a corporation, plaintiff in error, and GRAN-
VILLE TURNER, Defendant in error, a manifest

error hath happened to the damage of said plaintiff

in error, as by its answer appears, we being willing

that error, if any hath been, should be duly corrected,

and full and speedy justice done to the parties afore-

said, in this behalf, do command you, under your seal,

distinctly and openly, you send the records and pro-

ceedings aforesaid, with all things pertaining there-

to, to the United States Circuit Court of Appeals,

for the Ninth Circuit, together with this writ, so

that you have the same at San Francisco, California,

within thirty (30) days from the date of this writ,

in the said Circuit Court of Appeals, that the record

and proceedings aforesaid being inspected, the said

Circuit Court of Appeals may cause further to be

done, therein, to correct that error what of right and

according to law and custom of the United States

ought to be done.

WITNESS THE HONORABLE ^.DWARD

DOUGLASS WHITE, Chief Justice of the United
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States, and the seal of this Court this 25th. day of

September, A. D. 1911.

SAWL D. BRIDGES.

(SEAL) Clerk United States Circuit Court, for

the Western District of Washington.

(Endorsed)

:

^TILED

U. S. CIRCUIT COURT
Western District of Washington

SEP 25 1911

SAM^L D. BRIDGES, Clerk."

Citation

UNITED STATES OF AMERICA,
THE PRESIDENT OF THE UNITED STATES

OF AMERICA, to GRANVILLE TURNER, Defend-

ant in error,

GREETING.
You are cited and admonished to be and appear

in the United States Circuit Court of Appeals for the

Ninth Circuit, at the Court room of said Court, in

the City of San Francisco, and State of California,

within thirty days from the date of this Citation,

to-wit: within thirty days from September 25th.,

1911, pursuant to a Writ of Error filed in the Clerk's

office of the Circuit Court of the United States for

the Western District of Washington, Western Divi-

sion, wherein TACOMA RAILWAY & POWER
COMPi^ "^^Y, a corporation, is plaintiff in error, and

GRAN LE TURNER, is defendant in error, to

show cause if any there be, why the judgment in the

said Writ of Error mentioned should not be corrected
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and speedy justice done to the parties in that behalf.

WITNESS THE HONORABLE EDWARD
States, and the seal of this Court this 25th. day of

September, A. D. 1911.

FRANK H. RUDKIN.
Judge of the United States District Court

for the Western District of Washington,

(SEAL) presiding in the Circuit Court of the

United States for the Western District of

Washington.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

SEP 25 1911

SAM^L D. BRIDGES, Clerk.''
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Return on Service of Writ

UNITED STATES OF AMERICA, WESTERN
DISTRICT OF WASHINGTON.—ss.

I hereby certify and return that I served the an-

nexed Citation on the therein named Granville Tur-

ner, Defendant in error, by handing to and leaving

a true and correct copy thereof with L. C. Stevenson,

one of the attorneys of record, for the defendant in

error, personally at Tacoma, in said District, on the

twenty-fifth day of September, A. D. 1911.

MarshaFs fees $2.12.

JOSEPH R. H. JACOBY,

U. S. Marshal.

By I. S. DAVISSON,

Deputy."
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Clerk's Certificate

UNITED STATES OF AMERICA, WESTERN
DISTRICT OF WASHINGTON.—ss.

I, JAMES C. DRAKE, Clerk of the United States

Circuit Court for the Western District of Washing-

ton, do hereby certify that in pursuance with the

command of the Writ of Error within, herewith

transmit a true copy of the record and proceedings

in the case of TACOMA RAILWAY & POWER
COMPANY, a corporation, defendant and plaintiff

in error, versus GRANVILLE TURNER, plaintiff

and defendant in error, lately pending in the Circuit

Court of the United States for the Western District

of Washington, Western Division, under my hand

and seal of said Court.

And I do further certify and transmit the original

Citation and Writ of Error in said case.

And I do further certify that the cost of prepar-

ing and certifying the said transcript amounted to

the sum of $116.75, which amount was paid to

me in full by the attorneys for the plaintiff in error.

ATTEST MY OFFICIAL SIGNATURE, and

the seal of this Court, this 30th day of October,

A. D. 1911.

(SEAL)

Clerk.


